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SUMMARY OF THE RESPONSE 
 

 There is no good reason for the Supreme Court to accept review of this 

case.  The Oregon Society of Enrolled Agents prevailed in the Court of Appeals 

on a simple statutory interpretation question where the court ruled that the Board 

of Tax Practitioners had acted outside their statutory authority.  Opinion ¶ 1.  As 

argued by ORSEA, the Court of Appeals invalidated OAR 800-020-0015(5) and 

ruled that Internal Revenue Service licensed enrolled agents are exempted from 

the work experience requirement by ORS 673.637(2).  Opinion p.8 l.16-19.   The 

Court of Appeals did not reach the other question of whether the state’s actions 

were pre-empted by federal law.  That federal law question would remain 

unanswered even if somehow this case was reversed or remanded.  

One of the first reasons there should be no review of this case granted is 

that even before the Court of Appeals issued its decision, the Board amended the 

administrative rule that they now ostensibly seek to preserve.  OAR 800-020-

0015(5) is not the same now as it was before and during the appeal briefing which 

demonstrates the Board’s continued effort to keep this rule despite the ruling of 

the court on the requirements of the statute.  Furthermore, the factual question is 

not an issue that will arise often, even though keeping administrative agency 

within the confines of their statutory authority is in important principle.  That 

check and balance has already been served in this case.   

Second, the Board already admitted that there is no statutory requirement, 
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and requested that the legislature add a “proof of work-experience” provision to 

the statutes.1  While a facial challenge to the validity of an administrative rule 

does not include an adjudication of facts, the Board’s own statements show that 

it failed to convince the legislature to change the law and the legislature declined 

to do so.  If the legislature wanted to enact a law the way the Board of Tax 

Practitioners wishes the law read, then they would have or could have done so.  

The fact is that the legislature can fix this issue if it truly has the intent that the 

law be read the way the Board suggests it be read.  The Oregon Legislature is in 

session every year, if the Board wants the law changed, they should change it the 

proper and legal way. 

Last, the thrust of the Board’s Petition for Review constitutes the Board’s 

attempt to convince this court of the righteousness of their public policy position.  

The Board relies upon websites such as the Huffington Post for their need for this 

policy.  The declarations that were in the record went uncontested that the rule 

had a protectionist and exclusionary effect, and that Enrolled Agents were highly 

qualified tax professionals, and the only federally licensed and regulated tax 

professionals.  The Board’s arguments based on their preferred public policy 

should be rejected.    

// 

 

                                                 
1  Appendix page A20. 
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FIRST RESPONSE ARGUMENT 

1.  The Court of Appeals correctly interpreted a relatively simple statute.  

 

The Court of Appeals unanimously explained in its opinion that,  

“the text of ORS 673.637(2) establishes that the board shall license any 

person who has fulfilled the following requirements: (1) the person must 

be "enrolled to practice before the Internal Revenue Service pursuant to 31 

C.F.R. part 10," (2) the person "has passed to the satisfaction of the board" 

the examination, and (3) the person has complied with the requirements 

provided in ORS 673.605 to 673.740, except for ORS 673.625(1) and (3).  

 

Or. Soc'y of Enrolled Agents v. State, 283 Or App 558, 562 (2017).  The Court 

pointed out that those three requirements were all the substantive requirements 

that the statutes allowed when that statute used the word shall.  This was a very 

simple and clear interpretation of the text. The court analyzed the Board’s 

contrary arguments and pointed out that it was “compelling” that the legislature 

distinguished both mandatory and discretionary actions in that same statute by 

using “shall” and “may” in different places in the same statute such as (The Board 

shall license as a tax consultant any person who is *** enrolled to practice before 

the Internal Revenue Service.”) as compared to (may issue a license as a tax 

consultant who presents evidence that they are licensed in a state that has 

substantially similar requirements for licensing).  Id at 563.   

 Accordingly, this is not a novel question of statutory interpretation, nor is 

this a novel issue at all.  It is merely another example of where a state Agency 

went beyond the authority that the legislature gave to them in the authorizing 

statute. 
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SECOND RESPONSE ARGUMENT 

 

2. The Board fails to cite any rule of law explaining how or why the court of 

appeals erred, instead the Board merely suggests the statute should be re-

interpreted because of the “importance” of the Board’s policy position.   

 

The Board tries to make the case that its 360-hour work-experience 

requirement is a super-important policy so the court should accept review.  In 

reality, all the Board is doing with their importance argument is repeating their 

previous political appeals for a policy change.  The legislature directly rejected 

and ignored these policy requests from the Board and this is part of what made 

the statutory interpretation so clear in this case.  Only when legislative intent is 

unclear from the text of a statute, the Court should consider the legislative history 

to interpret the statute’s meaning.  State v. Gaines, 346 Or 160 (2009).  Although 

the text is clear here, even when reviewed the legislative history also supports 

invalidating the board’s 360-hour rule.  The court does not turn to the preferred 

public policy of one of the parties to determine the meaning of the statute, but 

looks at the context of the words being interpreted in the statute.  The Court of 

Appeals called this analysis “compelling” in favor of ORSEA’s position.  

Respondent has even pointed out, the legislature has indeed given lengthy 

consideration to crafting ORS 673.605 to 673.740 to “protect the public from 

inexperienced or ill-prepared tax preparers.”  Resp. Br. 10.  Respondent 

explained that due to the board’s expression of concern that it had no control over 

“the degree of expertise of enrolled agents,” and so the “Legislature imposed an 
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examination requirement on enrolled agents.”  Id.  Respondent argued that this 

change “demonstrates that the legislature is concerned about protecting Oregon 

taxpayers from inexperienced tax preparers.”  However, as concerned as the 

legislature may have been about protecting taxpayers from inexperienced tax 

preparers it specifically exempted enrolled agents from a work experience 

requirement and, although it has enacted other requirements applicable to 

enrolled agents, it has never reinstated the work experience requirement.  In fact, 

in 2011, the legislature increased the work experience requirement for other 

applicants for licensure as a tax consultant from 780 hours to 1,100 hours, but the 

legislature did not impose any such requirement on enrolled agents.  See House 

Bill (HB) 2066 (2011).  The Board knew of the legislature’s rejection of their 

ideas for such a requirement on Enrolled Agents.  Yet the Board proceeded when 

they knew they did not have authority.  The board noted that,  

“The bill [making the 360 hour work experience requirement a law] did 

not make it out of committee, thus will not become law. The Board 

members would like to retain the 360 hour requirement regardless of the 

absence of the requirement in the statutes.  Appendix A 26 (the May 9, 

2013 Tax Board Meeting Minutes).   

 

Respondent is correct that the legislature was concerned with protecting 

taxpayers from inexperienced tax preparers, and in response to that concern, the 

legislature has enacted laws to affect its intent -- even though that intent did not 

match with the desires of the Board.  Now the Board wants a new interpretation.  

None of those laws relating to Enrolled Agents included a work experience 
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requirement, but expressly were written into the statute for the other types of tax 

preparation professionals who are not licensed by the federal government.  

Legislative commentary about tax preparers expressly distinguishes those 

persons from an enrolled agent. (See e.g. ORS 673.605 (definitions of tax 

preparer and tax consultant) and ORS 673.637(2) (makes a distinction about tax 

consultant who is also an enrolled agent)).  The House Committee on Business 

and Labor considered HB 2214 considered the Oregon State Board of Tax 

Practitioner’s testimony which specifically stated that “Enrolled Agents with 

little or no actual experience preparing income tax returns are allowed, after 

passing the Board’s exam to be licensed as a Tax Consultant and work without 

any supervision”.  Exhibit 2.  The Board knew they weren’t within their statutory 

authority.  If anything, the legislative history shows the legislature decided not to 

enact a work experience requirement for enrolled agents only after careful 

consideration.  The legislature intended to limit the licensure requirements for 

enrolled agents to those listed in ORS 673.637(2), and the Board does not have 

the authority to do override the legislature. 

Here, the Board argued that because the enabling statute grants the board 

the power to adopt rules “necessary to carry out the provisions of ORS 673.605 

to 673.740,” that somehow the legislature also gave the Board the authority to 

create a new regulation which requires enrolled agents to have and provide proof 

of 360 hours of work experience.  While the legislature has given the board broad 
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power to carry out the terms of statute itself, the board “may not, by its rules, 

amend, alter, enlarge, or limit the terms of a legislative enactment.”  Univ. of Or. 

Coop. Store, 273 Or at 550.  Although the board may “write rules and enforce 

them…[it] may not undertake anything contrary to the statute itself.”  Joint 

Council of Teamsters No 37, v. Or. Liquor Control Comm’n,  46 Or App 135, 

139 (1980).   

As explained both in Petitioner’s Opening Brief and in the court’s own 

opinion, the 360-hour rule substantially changes the law as the legislature enacted 

it and is contrary to the statute.  The history of the statute shows clearly that the 

legislature specifically exempted enrolled agents from a work experience 

requirement. Thus, the legislature even addressed its concerns about taxpayer 

protection by amending the current law to increase the work experience 

requirement for other applicants; however, it left ORS 673.637(2) unchanged 

leaving enrolled agents free from any work experience requirement at all.  See 

HB 2066 (2011).   

The Board misses the point when it claims that ORS 673.640(1) and 

673.730(1) provide the board with such broad rule-making power sufficient to 

authorize the board to add to the qualifications the legislature has expressly stated 

for enrolled agents.  They neglect to accept the fact that ORS 673.637 is a carve 

out differentiating in nearly every way an Enrolled Agent from the statutory terms 

of “licensed tax preparer” and “licensed tax consultant”.   However, both of those 
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arguments were rejected by the Court of Appeals as those statutes relate to the 

licensing of persons other than enrolled agents who want to also be licensed in 

Oregon as tax preparers and tax consultants.  See ORS 673.637(1) (explaining 

how licensed persons from other states “may” be issued a license and ORS 

673.637(2) how enrolled agents “shall” be issued a license. 

It is important and noteworthy to point out that most of the members of the 

Petitioner on Appeal, pointed out how the rule had a protectionist and 

exclusionary effect, creating a barrier to entry into the Oregon market for anyone 

coming from outside states or for experienced Enrolled Agents, and thereby 

protecting the existing Oregon preparers from competition. Appendix A1 through 

A20.  This blocked them from selling businesses, from hiring new employees or 

taking on additional clientele, and otherwise protected established Oregon 

preparers from competition.  Id.  The Board’s hands may not be as clean as they 

make them out to be in their “keeping the public safe from improper practice” 

policy arguments. In fact, the Enrolled Agent is a highly qualified professional 

and the only federally licensed and regulated tax practitioner who has unlimited 

rights to represent taxpayers before the Internal Revenue Service and the only tax 

practitioners who specialize in taxation.  Appendix A5. 

CONCLUSION 

 For the reasons stated above and the reasons in Petitioner’s Opening Brief, 

and Reply Brief at the Appellate Court, review of this case should not be granted 
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and the case should be closed. 

Dated: April 25, 2017  

     Tyler Smith & Associates, P.C. 

     /s/ Tyler Smith    

     Tyler Smith (OSB# 075287) 

     Of Attorneys for Petitioner 
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