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PETITION FOR REVIEW
OF THE STATE OF OREGON, ACTING BY AND THROUGH THE

STATE BOARD OF TAX PRACTITIONERS
_______________

The State Board of Tax Practitioners (Board) asks this court to review the

Court of Appeals’ decision in Oregon Society of Enrolled Agents v. State of

Oregon, acting by and through the State Board of Tax Practitioners, 283 Or

App 558, __P3d__ (February 1, 2017). A copy of that decision is attached.

(App-1).

INTRODUCTION

This case involves the Board’s authority to require a person to acquire

real-world tax experience before the Board licenses that person as a “tax

consultant.” This case thus presents an important consumer-protection issue

that affects thousands of Oregonians’ tax returns each year.

The Oregon Legislature generally requires a person to acquire 1,100

hours of practical experience before the person can obtain a tax consultant

license. The legislature does not require that experience for “enrolled agents”

(that is, people who are qualified to represent taxpayers before the IRS) who

seek a tax consultant license. ORS 673.637(2). Although the legislature has

not prescribed that particular requirement for enrolled agents, ORS 673.730

broadly authorizes the Board “[t]o determine qualifications” for those who wish

to become licensed tax consultants, and ORS 673.640 directs the Board to
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license those who demonstrate “to the satisfaction of the board fitness for a

license.”

The Board adopted OAR 800-020-0015(5) (2013), which requires

enrolled agents to complete 360 hours of “relevant work experience” to obtain a

tax-consultant license.1 The Court of Appeals held that the rule exceeds the

Board’s statutory authority because it conflicts with ORS 673.637(2). Whether

that holding is correct presents a novel question of statutory construction, one

with significant implications for Oregon taxpayers.

QUESTION PRESENTED AND PROPOSED RULE OF LAW

Question Presented

ORS 673.637(2) exempts enrolled agents from the 1,100-hour experience

requirement for a tax consultant license, but makes the licensing of enrolled

agents “subject to” other statutes including ORS 673.730(1), which directs the

Board to “determine qualifications of applicants for licensing as a tax

1 OAR 800-020-0015(5) (2013) provides:

An Enrolled Agent applicant who is enrolled to practice
before the Internal Revenue Service, holding a valid treasury card,
shall submit verification by the applicant’s employer or employers
on forms prescribed and furnished by the Board, that the applicant
has completed a minimum of 360 hours of work experience during
at least two (2) of the last five (5) years.

The Board revised the administrative rule prior to the Court of Appeals
decision in this case. The current version of the rule requires 360 hours of work
experience.
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consultant,” and ORS 673.640(1), which requires such applicants to

“demonstrate[] to the satisfaction of the board fitness for a license.” Do those

statutes authorize the Board to require an enrolled agent to acquire 360 hours of

practical experience in order to be licensed as a tax consultant?

Proposed Rule of Law

Yes. ORS 673.730(1) and ORS 673.640(1) authorize the Board to

impose work-experience (or other) requirements for tax-consultant applicants,

including enrolled agents, and nothing in ORS 673.637(2) supplants that

authority.

REASONS FOR REVIEW

This case presents a significant issue of law concerning the legality of an

important governmental action and a novel and substantial question of statutory

interpretation. Moreover, this court has not previously addressed the issue, and

the Court of Appeals likely got it wrong.

A. Licensing paid tax preparers is an important area of state regulation.

The answer to the question presented by this case—whether the Board

may impose a practical experience requirement on enrolled agents seeking to be

licensed as independent tax consultants—has significant consequences for

Oregonians.

The majority of adults in the state file personal income tax returns. For

most people “preparing their tax return is the largest financial transaction of the
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year.” Mark Steber, Taxes: DIY or Tax Pro? Huffington Post (Jan 30, 2015).2

Errors in tax returns not only jeopardize tax revenue for the government but

also expose the individual taxpayer to penalties. And many Oregonians pay

someone to prepare and file their personal income tax returns. See IRS Urges

Taxpayers to Choose a Tax Preparer Wisely for the Filing Season Ahead (Dec

2014) (noting that nationally, over half of taxpayers hire someone to prepare

and file their tax returns).3

The Board oversees individuals and businesses that prepare personal

income tax returns for others for a fee. Anyone other than an attorney or a

certified public accountant (CPA) must be licensed by the Board in order to

charge Oregon residents for preparing and filing personal income tax returns.

ORS 673.610, ORS 673.615. Oregon has two levels of licenses—“tax

preparers” must work under the supervision of a tax consultant, attorney, or

CPA, while a “tax consultant” may independently prepare and advise on

personal income tax returns. ORS 673.615(1) & (2). Two key components of

Oregon’s licensing requirements are education and real-world experience.

ORS 673.625.

2 Available at: http://www.huffingtonpost.com/mark-steber/taxes---
diy-or-tax-pro_b_6581168.html (last accessed April 7, 2017).

3 Available at: https://www.irs.gov/uac/newsroom/irs-urges-
taxpayers-to-choose-a-tax-preparer-wisely-for-the-filing-season-ahead (last
accessed April 7, 2017).
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Oregon’s unique and effective tax preparer licensing requirements have

resulted in this state having the most competent paid tax preparation services in

the country. GAO Report, Oregon’s Regulatory Regime May Lead to Improved

Federal Tax Return Accuracy and Provides a Possible Model for National

Regulation, GAO-08-781 (Aug 2008) 15–17. In 2008, returns from Oregon

residents that were prepared by paid tax preparers were 72% more likely to be

accurate than comparable returns filed by paid preparers in the rest of the

country. Id.

This case involves “enrolled agents” who are seeking to be licensed as

Oregon tax consultants. An enrolled agent is someone who can represent

taxpayers before the IRS. A person becomes an enrolled agent by passing an

examination or through experience as a former IRS employee. Of course, a

person’s status as an enrolled agent provides no guarantee that the person has

any expertise with Oregon tax law.

In Oregon, an enrolled agent may lawfully prepare tax returns for others

for a fee only after obtaining a license to be a tax preparer or tax consultant.

Obtaining such a license requires passing a state income tax examination.

Between 2011 and 2016, an average of 53 enrolled agents took the Board’s

state income tax examination each year.

The Board estimates that an enrolled agent engaged in tax preparation

services would likely complete a minimum of 50 to 100 personal income tax
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returns per year. As a result, enrolled agents licensed as Oregon tax consultants

prepare tax returns for thousands of Oregonians every year. Accordingly, the

validity of the Board’s licensing requirements for such individuals presents an

issue that is significant both for the state, whose tax revenues depend on

accurate tax returns, and for Oregonians who pay such individuals to prepare

their returns.

B. This case presents a novel question of statutory interpretation about
whether the Board can require tax consultants to have real-world
work experience.

The Court of Appeals’ holding—that the 360-hour rule for enrolled

agents conflicts with ORS 673.637(2)—presents a question of statutory

construction that, until this case, neither the Court of Appeals nor this court has

had occasion to address. The Court of Appeals concluded that ORS 673.637(2)

precludes the Board from imposing any additional requirements on enrolled

agents who apply to be licensed as tax consultants. The statute is, at the very

least, susceptible to alternate constructions, and this court has yet to address

which is correct.

ORS 673.637(2) provides that

Notwithstanding ORS 673.625(1) and (3), but as otherwise
provided in ORS 673.605 to 673.740, the board shall license as a
tax consultant any person who is, on the date of the application for
a tax consultant’s license, [an enrolled agent] if the person has
passed to the satisfaction of the board an examination covering
Oregon personal income tax law, theory and practice[.]

The Court of Appeals focused on the “board shall license” portion of the
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statute. The court determined that “shall” in the statute was mandatory. And it

held that because “shall” was mandatory, the statute “does not allow the board

to impose additional qualification requirements on enrolled agents.” Oregon

Society of Enrolled Agents, 283 Or App at 562–63.

But ORS 673.637(2) can also plausibly be construed to allow the Board

to impose on enrolled agents additional requirements that fall within the “as

otherwise provided in ORS 673.605 to 673.740” portion of the statute. Two

statutes within that range are of particular importance. First, ORS 673.730(1)

authorizes the Board to “determine qualifications of applicants for licensing as a

tax consultant.” Second, ORS 673.640(1) directs the Board to “license as a tax

consultant” an applicant who, among other things, “[d]emonstrates to the

satisfaction of the board fitness for a license.” In light of those two statutes and

ORS 673.637(2)’s express reference to those statutes, ORS 673.637(2) can

reasonably be read to allow the Board to impose a real-world experience

requirement on enrolled agents seeking to be licensed as tax consultants even

though the legislature has not itself proscribed that requirement. That is, the

pertinent statutes can be read as leaving the Board with the authority to

construct its own requirements for tax consultant applicants as provided in

ORS 673.730(1) and 673.640(1).

That the legislature would have intended the Board to retain its authority

to impose licensing requirements is consistent with broader context too. The
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legislature intends professional licensing boards to have “responsibility for

decisions on qualifications, standards of practice, licensing, discipline and other

discretionary functions relating to professional activities,” which are areas in

which professional licensing board members are “qualified by education,

training and experience to make necessary judgments.” ORS 670.275.4

Moreover, nothing in the legislative history indicates that the legislature

intended to limit the board’s authority in ORS 673.730(1) and 673.640(1) to

determine appropriate qualifications for licensure, including in the area of real-

world experience. Instead maintaining that authority in the Board would be

consistent with the legislature’s overarching goal when creating the Board—

protection of taxpayers. See Oregon Society of Enrolled Agents, 283 Or App at

563–64 (describing the legislature creating the board in 1973 and amending

licensing statutes over the years in order to protect taxpayers).

In sum, ORS 673.637(2) is susceptible to a plausible—and in context

more reasonable—construction that does not conflict with OAR 800-020-

0015(5). Because the proper construction of the statute is an issue this court has

not previously addressed, and it is an issue that has the potential to affect many

Oregonians who pay for tax preparation services, this court should grant review.

4 In 1971, the legislature established a number of licensing boards
including the Board of Accountancy in chapter 673. 1971 Or Laws ch 753 § 3.
The legislature established the Board of Tax Practitioners in 1973, in that same
chapter.
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CONCLUSION

This court should grant review, reverse the Court of Appeals’ decision,

and hold the Board’s rule valid.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General
BENJAMIN GUTMAN
Solicitor General

/s/ Jona J. Maukonen_________________________________
JONA J. MAUKONEN #043540
Assistant Attorney-In-Charge
jona.j.maukonen@doj.state.or.us

Attorneys for Petitioner on Review
State of Oregon, acting by and through
the State Board of Tax Practitioners
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